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group of persons to fulfill responsibil-
ities of the corporation as plan admin-
istrator. In the absence of such author-
ization, any corporate officer author-
ized under law, corporate by-laws, or
resolution of the board of directors to
act on behalf of the corporation with
respect to contracts of a value equiva-
lent to the fair market value of the as-
sets of the plan shall be presumed to
have authority to fulfill responsibil-
ities of the corporation as plan admin-
istrator. For purposes of this para-
graph (b) (1), ‘“‘employer’” means the
“employer” as defined in section 3 (5)
of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1003 (5)).

(2) Employee organization. In the case
of a plan maintained by an employee
organization, the employee organiza-
tion is the plan administrator.

(3) Group representing the parties. In
the case of a plan maintained by two or
more employers, or jointly by one or
more employers and one or more em-
ployee organizations, the association,
committee, joint board of trustees, or
other similar group of representatives
of the parties who maintain the plan,
as the case may be, is the plan admin-
istrator. For purposes of this subpara-
graph (3), a plan shall be considered
maintained by two or more employers
or jointly by one or more employers
and one or more employee organiza-
tions only if none of the parties has the
express power, under the terms of the
instrument under which the plan is op-
erated, to terminate the plan unilater-
ally.

(4) Person in control of assets. In any
case where a plan administrator may
not be determined by application of
paragraphs (a) and (b), (1), (2), and (3) of
this section, the plan administrator is
the person or persons actually respon-
sible, whether or not under the terms
of the plan, for the control, disposition,
or management of the cash or property
received by or contributed to the plan,
irrespective of whether such control,
disposition, or management is exer-
cised directly by such person or per-
sons or indirectly through an agent or
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trustee designated by such person or
persons.

(Secs. 414(g) and 7805 of the Internal Revenue
Code of 1954 (88 Stat. 927, 68A Stat 917; 26
U.S.C. 414(g), 7805))

[T.D. 7618, 44 FR 27657, May 11, 1979]

§1.414(1)-1 Mergers and consolidations
of plans or transfers of plan assets.

(a) In general—(1) Scope of the regula-
tions. Sections 401(a)(12) and 414(1)
apply only to plans to which section
411 applies without regard to section
411(e)(2). Thus, for example, these sec-
tions do not apply to a governmental
plan within the meaning of section
414(d); a church plan, within the mean-
ing of section 414(e), for which there
has not been made the election under
section 410(d) to have the participation,
vesting, funding, etc. requirements
apply; or a plan which at no time after
September 2, 1974, provided for em-
ployer contributions.

(2) General rule. Under section 414(1),

(i) A trust which forms a part of a
plan will not constitute a qualified
trust under section 401, and

(ii) A plan will not be treated as
being qualified under section 403 (a)
and 405 (a), unless, in the case of a
merger or consolidation (as defined in
paragraph (b)(2) of this section), or a
transfer of assets or liabilities (as de-
fined in paragraph (b)(3) of this sec-
tion), the following condition is satis-
fied. This condition requires that each
participant receive benefits on a termi-
nation basis (as defined in paragraph
(b)(5) of this section) from the plan im-
mediately after the merger, consolida-
tion or transfer which are equal to or
greater than the benefits the partici-
pant would receive on a termination
basis immediately before the merger,
consolidation, or transfer.

(b) Definitions. For purposes of this
section:

(1) Single plan. A plan is a ‘‘single
plan” if and only if, on an ongoing
basis, all of the plan assets are avail-
able to pay benefits to employees who
are covered by the plan and their bene-
ficiaries. For purposes of the preceding
sentence, all the assets of a plan will
not fail to be available to provide all
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the benefits of a plan merely because
the plan is funded in part or in whole
with allocated insurance instruments.
A plan will not fail to be a single plan
merely because of the following:

(i) The plan has several distinct ben-
efit structures which apply either to
the same or different participants,

(ii) The plan has several plan docu-
ments,

(iii) Several employers, whether or
not affiliated, contribute to the plan,

(iv) The assets of the plan are in-
vested in several trusts or annuity con-
tracts, or

(v) Separate accounting is main-
tained for purposes of cost allocation
but not for purposes of providing bene-
fits under the plan.

However, more than one plan will exist
if a portion of the plan assets is not
available to pay some of the benefits.
This will be so even if each plan has
the same benefit structure or plan doc-
ument, or if all or part of the assets are
invested in one trust with separate ac-
counting with respect to each plan.

(2) Merger or consolidation. The terms
“merger’”’ or ‘‘consolidation” means
the combining of two or more plans
into a single plan. A merger or consoli-
dation will not occur merely because
one or more corporations undergo a re-
organization (whether or not taxable).
Furthermore, a merger or consolida-
tion will not occur if two plans are not
combined into a single plan, such as by
using one trust which limits the avail-
ability of assets of one plan to provide
benefits to participants and bene-
ficiaries of only that plan.

(3) Transfer of assets or liabilities. A
“transfer of assets or liabilities’ oc-
curs when there is a diminution of as-
sets or liabilities with respect to one
plan and the acquisition of these assets
or the assumption of these liabilities
by another plan. For example, the
shifting of assets or liabilities pursuant
to a reciprocity agreement between
two plans in which one plan assumes li-
abilities of another plan is a transfer of
assets or liabilities. However, the shift-
ing of assets between several funding
media used for a single plan (such as
between trusts, between annuity con-
tracts, or between trusts and annuity
contracts) is not a transfer of assets or
liabilities.
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(4) Spinoff. The term ‘‘spinoff’’ means
the splitting of a single plan into two
or more plans.

(5) Benefits on a termination basis. (1)
The term ‘‘benefits on a termination
basis”” means the benefits that would
be provided exclusively by the plan as-
sets pursuant to section 4044 of the Em-
ployee Retirement Income Security
Act of 1974 (“ERISA”’) and the regula-
tions thereunder if the plan termi-
nated. Thus, the term does not include
benefits that are guaranteed by the
Pension Benefit Guaranty Corporation,
but not provided by the plan assets.

(ii) For purposes of determining the
benefits on a termination basis, the al-
location of assets to various priority
categories under section 4044 of ERISA
must be made on the basis of reason-
able actuarial assumptions. The as-
sumptions used by the Pension Benefit
Guaranty Corporation as of the date of
the merger or spinoff are deemed rea-
sonable for this purpose.

(iii) If a change in the benefit struc-
ture of a plan in conjunction with a
merger, consolidation, or transfer of
assets or liabilities alters the benefits
on a termination basis, the change
should be designated, at the time the
merger, consolidation, or transfer oc-
curs, to be effective either immediately
before or immediately after that occur-
rence. In the event that no designation
is made, the change in the benefit
structure will be deemed to occur im-
mediately after the merger, consolida-
tion, or transfer of assets or liabilities.

(6) Lower funded plan. (i) The term
“lower funded plan’ generally means
the plan which, immediately prior to
the merger, would have its assets ex-
hausted in a higher priority category
than the other plan.

(ii) Where two plans, immediately
prior to the merger, would have their
assets exhausted in the same priority
category of section 4044 of ERISA in
the event of termination, the lower
funded plan is the one in which the as-
sets would satisfy a lesser proportion
of the liability allocated to that pri-
ority category.

(T) Priority category. The term ‘‘pri-
ority category’ means the category of
benefits described in each paragraph of
section 4044(a) of ERISA. References to
higher or highest priority categories
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